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ARGUMENT: 


POINT I1—The trial court properly denied production 
of the Government Attorney’s witness interview 
notes under Section 3500 


PoINT I1—The evidence at trial was sufficient to sup- 
port a guilty verdict on three counts of conspir- 
acy to defraud the United States and on three 
counts of aiding and abetting, counseling and ad- 
vising the filing of false and fraudulent Federal 
income tax returns 


A. The evidence was sufficient to sustain the 
conviction of conspiracy to defraud the 
United States in violation of Title 18, U.S.C. 
§ 371 (Counts Three, Four and Six) 

1. The substance of Counts Three, Four 
and Six 
2. The sufficiency of the evidence 


a). Count Three 


b). Count Four 

c). 
The evidence established that the business 
expense deductions taken by Green (Count 
Five), Pomerantz (Count Seven) and Flack 
(Count Eight) were false and fraudulent as 
to material matters within the purview of 
Title 26, United States Code, Section 7206 


PoinT I1I—The evidence was sufficient to support a 
conviction of extortion, both by fear of economic 
loss and under color of official right, in violation 
of Title 18, U.S.C. § 1951, and of extortion in 
violation of 18 U.S.C. § 1952 


A. The proof was sufficient to support a finding 


that appellant extorte.’ $44,000 from Samuel 
J. Green by fear of ecunomic loss, in viola- 
tion of Title 18, U.S.C. § 1951, the Hobbs 


The evidence also established that appellant 
Cristenfeld had committed extortion under 
color of official right 


Count Two properly charges appellant with 
the wrongful use of the facilities of inter- 
state commerce to promote extortion in vio- 
lation of New York State law, and the evi- 
dence amply supported the conviction 


CONCLUSION 
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BRIEF FOR THE APPEL‘EE 


Preliminary Statement 


Marvin D. Cristenfeld appeals from a judgment, en- 
tered in the United States District Court for the Eastern 
District of New York (Judd, J.) on June 24, 1976, after 
a jury trial, which convicted him of (1) extortion, both 
by the wrongful use of fear of economic loss, and under 
color of official right, in violation of Title 18, United 
States Code, Section 1951 (Hobbs Act) (Count One); 
(2) unlawful use of interstate facilities to carry on and 
promote extortion, in violation of Title 18, United States 
Code, Section 1952 (Travel Act) (Count Two); (3) three 
conspiracies to defraud the United States, in violation of 
Title 18, United States Code, Section 371 (Counts Three, 
Four and Six); and (4) aiding and abetting, counseling 
and advising the filing of false and fraudulent federal in- 
come tax returns, in violation of Title 26, United States 
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Code, Section 7206(2) (Counts Five, Seven and Eight). 
Appellant was sentenced on June 24, 1976 to a term of 
imprisonment of one year to run concurrent on all counts, 
with all but six months of the period of incarceration sus- 
pended, and a fine of $2,000. Appellant is free on bail 
pending this appeal. 


Statement of Facts 
Introduction 


During the period f time covered by the indictment, 
the appellant, Ma. .in D. Cristenfeld, held two high posi- 
tions of public trust—Chairman of the Nassau Demo- 
cratic County Committee (“the Party”) and Commis- 
sioner of the Nassau County Board of Elections. The 
bare facts adduced at trial made evident a long standing, 
pervasive and institutionalized pattern of political cor- 
ruption in Nassau County (“the County”). Appellant 
Cristenfeld corruptly compelled businessmen doing busi- 
ness with the County to make substantial kickback pay- 
ments both to him and his colleagues and to the Party. 
The evidence showed that in some instances appellant 
baldly demanded substantial cash payments from archi- 
tects, engineers and real estate appraisers as the neces- 
sary price of obtaining personal service contracts from the 
County. Thus, in the case of Samuel Green (Counts One 
through Five), a consulting engineer doing business with 
the County, Cristenfeld wrongfully demanded approxi- 
mately $44,000 in cash as the quid pro quo for the award 
of two large personal service contracts for the design of 
public sewage treatment facilities. At other times the 
demand was more subtle but the message was essentially 
the same: ei:ser “play ball” with and make payment 
to the Party and its leadership or be “shut out” from 
obtaining public works contracts. The evidence adduced 
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made clear that these kickback payments did not simply 
flow into the coffers of the Party, but also personally en- 
riched appellant and his associates. For example, Green 
testified that he paid appellant some $12,000 in cash. 
The books and records of the Party and the testimony of 
its accountant demonstrated that this money never went 
to the Party. Moreover, the Green “connection” also in- 
volved the payment of approximately $18,000 to Harry 
Peltz, Jr., Esq., Mr. Cristenfeld’s law partner, and the 
payment of approximately $6,000 to Olga Mrozack, Mr. 
Cristenfeld’s personal secretary, all as part of the under- 
lying extortionate demand of $44,000 in cash. 


Mr. Cristenfeld also counseled and advised Green to 
take, as ordinary and necessary business expense deduc- 
tions on his corporate income tax returns, these kickback 
payments to Peltz and Mrozack, thereby effectively having 
the United States Government discount the cost of the pay- 
ments. The evidence also revealed that appellant counseled 
and advised at least two other businessmen, Herbert 
Pomerantz (Counts Six and Seven) and Peter Flack 
(Count Eight) to falsely declare kickback payments as 
ordinary and necessary business expense deductions on 
their federal income tax returns, employing the same 
modus operandi. Pomerantz was advised to make pay- 
ments in excess of $11,000 to Donald Noonan and Albert 
Myers, associates of Mr. Cristenfeld at the Nassau Demo- 
cratic County Committee. Peter Flack was advised by 
appellant to make payment to the Party by picking up a 
Party printing bill for $8,400, running it through his 
business and falsely declaring it as an ordinary and 
necessary business expense deduction. 


The Green Counts 


During most of the 1960’s until January, 1971, Eugene 
Nickerson, a Democrat, served as County Executive of 
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Nassau County. From 1969 until 1973, appellant was the 
leader of the Democratic Party in Nassau County, oc- 
cupying the position of Chairman of the Democratic Party 
in Nassau County.’ In addition to Cristenfeld’s Party 
position, he occupied the “Democratic Seat” as Commis- 
sioner of the Board of Elections for Nassau County,’ and 
was also an attorney admitted to practice law in the State 
of New York. While the Democrats were in control of 
the County Executive’s Office in Nassau County, Cristen- 
feld exercised considerable power over patronage in the 
Nickerson Administration (Tr. 61), and played a sub- 
siantial role in the appointment of officials to the Depart- 
ment of Public Works (Tr. 59). Additionally, appellant 
was actively involved in fund raising activities for the 
Party (Tr. 254). Perhaps the most significant of Cris- 
tenfeld’s many activities during the Nickerson years was 
his direct involvement in the award of “personal service 
contracts” by County departments and agencies.° 


During the later Nickerson years, appellant became 
the most influential figure in the award of personal serv- 
ice contracts by the County Department of Public Works 


’Prior to 1969, appellant served as Vice-Chairman of the 
Party under the leadership of John F. English (Tr. 59-61, 
243, 333, 704). (Reference key: Tr. — Trial Transcript). 

*There are two Commissioners of Election in Nassau County, 
one Democrat and one Republican, each nominated by the respec- 
tive Party Chairman and confirmed by the County Board of 
Supervisors (Tr. 239-241). 

* Personal service contracts are awarded on a non-bid dis- 
cretionary basis to architects, engineers, real estate appraisers 
and other professions, generally based upon their experience, 
qualifications, availability and politica] association with the Party 
(Tr. 315-316). In the case of consulting engineers and architects, 
these contracts usually involved drawing specifications and de- 
sign plans for the construction of public works, such as sewage 
district treatment plants, hospitals and police stations (Tr. 56-57, 
315-316). 
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(Tr. 75-82, 331-332, 346, 731, 774). In order to obtain 
these “no-bid contracts” and to continue working for the 
County, many personal service contractors found them- 
selves obligated to make substantial kickback payments to 
the Democratic Party, to appellant and to his friends and 
associates (Tr. 81-84, 336-342, 466, 706-712, 774, 880- 
883). 


One of many personal service contractors who made 
the regular pilgrimage to 240 Mineola Boulevard, the 
headquarters of the Party, was Samual J. Green 
(“Green”), President of the Green Engineering Co. of 
Sewickley, Pennsylvania (“Green Engineering”). Green 
Engineering was involved in providing consulting en- 
gineering services in various states, as well as outside the 
United States (Tr. 316). In 1968, this Pennsylvania cor- 
poration opened a branch office in Hicksville, Long Island, 
operating under the name of Samuel J. Green Associates 
(“Green Associates”) (Tr. 319).* 


Contemporaneous with the opening of the Hicksville 
Office, Green Engineering received an engineering design 
contract for the survey of the Massapequa Park Sewage 
Collection District. Work on this project was performed 
by the Hicksville office although there was co:isiderablo 
travel between New York and Pennsylvania in connection 
with the performance of the contract (Tr. 324). As a re- 
sult of this contract, which constituted something in ex- 
cess of 90% of the wurk then pending in the Hicksville 


‘A professional engineering business could not operate as 
a corporation in New York, and thus the Hicksville office operated 
as a partnership, wholly responsible to the parent corporation in 
Pennsylvania (Tr. 319-320). In essence, Green Associates oper- 
ated as a branch office of Green Engineering. Green was the 
principal partner of the branch office and Victor Zelouf, an em- 
ployee at the Sewickley office, was placed in charge of the Hicks- 
ville operation (Tr. 320-821). 
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office, Green Associates expanded its work force from 
three to twenty employees, many of whom were engineers 
(Tr. 327). Perhaps midway through the completion of the 
contract, work began to slow down and no new jobs were 
forthcoming to fulfill the capabilities of the new office 
(Tr. 380). In 1968 and 1969, both Green and Zelouf 
made various attempts to obtain further work from Nas- 
sau County and its subdivisions, without success. In ad- 
dition, both Green and Zelouf attended various Democratic 
Party cocktail parties, dinner dances and other fund 
raising activities and, in addition, made regular contri- 
butions to the Party (Tr. 331-332). After attending vari- 
ous Party functions, attended by other architects and en- 
gineers as well, and after making various attempis to 
obtain work directly from the Department of Public 
Works, Green was informed by Victor Zelouf that the 
only way to receive new public work in Nassau County 
was from the newly designated Chairman of the Nassau 
Democratic County Committee, Marvin D. Cristenfeld 
(Tr. 332-333). 


Thus, in the fall of 1969, Green visited appellant at 
Party headquarters (Tr. 333-334). Green told Cristen- 
feld of his firm’s dire need for new work in Nassau 
County because the first contract was winding up, and his 
large staff had no other work to perform unless the County 
awarded another project (Tr. 336). Cristenfeld replied 
that he knew Green had previously obtained the Massa- 
pequa Park contract and also that Green Engineering had 
contributed to the Party in the past (Tr. 337). Cristen- 
feld then stated that ere were contracts available for 
consulting engineers such as Green, including two parti- 
cular sewage district treatment sections which were pres- 
ently under County consideration, and that these two had 
not yet been assigned. Cristenfeld indicated that there 
was no reason why the Green firm couldn’t obtain these 
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particular assignments but that in order to do so, Green 
would be obligated to pay a total sum of $44,000 for the 
two contracts, $20,000 for the first and $24,000 for the 
second (Tr. 339). Cristenfeld told Green that the $44,000 
was to be paid in cash to him (Tr. 340-341). Cristenfeld 
flatly told Green during the course of the conversation 
that without the $44,000 payment he could not receive 
the contracts. Although Green had made kickbacks to 
public officials previously, and although the meeting was 
conducted in “a businesslike manner,” Green indicated 
that he was shocked by the amount and the baldness of 
the demand (Tr. 341-342). 


Green asked Cristenfeld for some time to think about 
the matter, left Cristenfeld’s office, and drove around in 
his car for about half an hour “thinking about the various 
possibilities and consequences of taking the job; not taking 
the job.” Realizing that he would probably suffer sub- 
stantial economic loss, and indeed, be compelled to close 


up the Hicksville office altogether, he decided to make 
the commitment to pay appellant the $44,000 (Tr. 343- 
344). Gveen returned to Cristenfeld’s office that same 
day and stated that he was hopeful he could find some 
means of paying the $44,000 in cash, although it would 
be difficult, and he agreed to undertake the “commitment” 
(Tr. 344-345). Cristenfeld assured him that all tickets to 
Party functions and journal advertisements would be 
counted toward the $44,000 commitment (Tr. 345). Green 
also indicated that during the course of the conversation 
Cristenfeld “made it clear without requiring a great 
many words that he was in a position to give out that 
work,” and “that the work was his to give out.” (Tr. 
346). 


Some years prior to Green’s meeting with appellant, 
Green Engineering employed a cash “slush fund” to 
generate cash to make payments to public officials. This 
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program was known as the “employee bonus plan” and 
was directed by Stuart Friedman, the Controller of 
Green Engineering (Tr. 345-350, 625-629, Gov’t. Ex. 23). 
A number of key executives of the corporation received 
bonuses, approximately one-third of which would be set 
aside for taxes, one-third would be retained by the exec- 
utive and on@-third would be returned to either Green 
or Friedman as part of the “slush fund” (Tr. 345-850, 
625-629).° Friedman would collect the money from vari- 
ous executives of Green Engineering and maintain rec- 
ords on index cards of all commitments to public officials 
with the dates and amounts of payments made. These in- 
dex cards were subsequently destroyed by Green and 
Friedman (Tr. 630-632). Friedman testified that he 
would regularly be advised each time the. Green or 
another executive was required to make a payment in 
connection with a commitment (Tr. 628-633). 


Friedman testified further that after Green’s meet- 
ing with Cristenfeld, Green advised Friedman that he 
had met with Cristenfeld, that the New York office was 
in dire economic circumstances and that the only way 
the New York office would be able to obtain more work 
was by making a substantial payment to Mr. Cristenfeld. 
Friedman also indicated Green was told that unless a 
commitment of approximately $40,000 to $45,000 was 
made, no jobs would be obtained from Nassau County 
(Tr. 621-622). Friedman said Green returned from New 
York under heavy pressure to make the commitment and 
that it would be Friedman’s responsibility to generate 
the cash to meet tne demand. Friedman stated that 
additional sums had to be generated to meet the com- 
mitment to Cristenfeld because t y had never made pay- 


’The controller of the corporation, Stuart Friedman, testified 
that the only way to obtain works contracts was to make pay- 
ments to public officials (Tr. 624). 
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ments as large as the forty or forty-five thousand demand 
which Cristenfeld had made (Tr. 621-624, 630). 


In December, 1969 Green made his first cash payment 
to Cristenfeld in New York. He arrived at Cristen- 
feld’s office, having traveled from Pittsburgh, and the two 
proceeded to a diner in Green’s car. Once inside the car, 
Green produced a white envelope and put it on the seat 
between himself and appellant. After Green advised 
appellant that the envelope contained $4,000 in cash, as 
part of the commitmert, appellant picked it up and put 
it in his pocket (Tr. 351-352). Green indicated that 
Cristenfeld knew he had traveled from Pittsburgh to 
New York in order to make the payment (Tr. 352). 
On December 23, 1969 Green Associates received the 
Farmingdale Sewage District contract from the Nassau 
County Department of Public Works, one of the two 
contracts appellant discussed with-Green at their initial 
meeting (Tr. 353). 


Green made his next journey from Pittsburgh to New 
York in early February of 1970, and at that time de- 
livered $3,000 to Cristenfeld, again in an envelope and 
again in an automobile on the way to a diner. On this 
occasion, Green advised appellant that he was encounter- 
ing difficulty in generating such large -sums of cash 
and asked appellant if he had any ideas “about en- 
abling [them] to meet part of that commitment without 
using cash” (Tr. 355). Cristenfeld indicated that he 
might have some ideas in the near future (Tr. 356). 


In early March, 1970 appellant placed a telephone call 
from New York to Pittsburgh to advise Green of 
another way to meet the commitment. Cristenfeld pro- 
vided Green with the name of an attorney, Harry Peltz, 
Jr., whom Green was to place on retainer at the rate of 
$500 a month. The money paid to Peltz, Cristenfeld said, 
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would be counted as part of the underlying $44,000 com- 
mitment and could bz considered a business expense (Tr. 
356-357). It was understood that Peltz would not be per- 
forming any legal services for the Green companies (Tr. 
637).° Green indicated that he had never had any prior 
conversation with Cristenfeld about an atterney in New 
York, tha. - already had attorneys nandling his business 
with Green Asscviates and Green Engineering at the 
time, that those attorneys were competent to handle 
Green Engineering’s legal affairs, and that he did not 
know Peltz’s qualifications at all at the time (Tr. 358- 
359, 368-369). Indeed, unbeknov. nst to Green at the time 
of the telephone conversation, Peltz and Cristenfeld had 
entered int a law partnership some weeks before (Tr. 
552). 


Shortly after the conversation Green and Friedman 
drafted a retainer agreement with Mr. Peltz. Green 
stated that he and Friedman discussed the retainer agree- 


ment and “put it into the file to appear to make Mr. Peltz a 


® Stuart Friedman explained: 


“Well, the benefit of a free tax deduction in this situation 
would be to take the expense for legal counsel, although 
he was never to do any legal work. That was a known 
and given understanding. It would be simply to hire him 
and write quarterly or monthly—I don’t recall how often 
it was done. It can be checked by the file. But to write 
monthly checks to him and take him as an ordinary buai- 
ness deduction as a professional service expense, which ‘ 
an allowable expense. And by doing that it would come 
off our income, and therefore reduce our taxes to the 
Federal Government.” (Tr. 637). 
Green indicated that the benefit to be derived from this method 
of making the payment would be that the corporation would only 
be required to generate half as much money to make the commit- 
ment, that, i. effect, the Government would be discounting the 
contribution by half, given the tax bracket that the corporation 
was in (Tr. 358). 
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legitimate legal counsel for the firm” (Tr. 361, 638). Fro: 
March, 1970 to February, 1973, Peltz received monthi: 
g' checks in the mail from Green Engineering together witii 
a transmittal letter. Each check was in the amount of 
$500 with the exception of one month when the payment 
totalled $400, for a total of approximately $18,400 (Tr. 
- 364, 582, 637, Gov’t. Ex. 15). Peltz never performed 
any legal services for Green Engineering, Green Asso- 
ciates, Green or Zelouf during the entire period (Tr. 
362, 565-574, 638). Files maintained by both Green 
Engineering and Harry Peltz, Jr. reflect that no legal 
matters were ever handled by Peltz (Gov’t. Ex. 16, 22).’ 


Prior to receiving his first check from Green Engineer- 
ing, Peltz was advised by Cristenfeld that a firm would 
soon contact him in order to retain him as an aitorney; 
no other details were provided (Tr. 558). Throughout 
the three year period that he received checks, Peltz never gir 
met Samuel Green, Victor Ze ouf, or any of the em- 
ployees of the corporation or its New York branch office 
(Tr. 563). Indeed, he testified that he never spoke with 
anyone in the corporation concerning business matters, 
was unaware of the nature and size of the business and % 
what type of services it provided. Peltz also sai’ he 
did not know during the period of his retention thet “reen 
Engineering or Green Associates had ever received a pub- 
lic contract from Nassau County. Peltz also said that, to 
the best of his recoilection, during the course of three 
years, he didn’t do any actual legal work for the com- 
pany (Tr. 569-570). 


In June or July of 1970, appeliant advised Green that 
he had yet another method whereby the commitment could 
be satisfied. Green was told to place Cristenfeld’s personal 


7 Virtually all of the «.cuments in these files were transmit- 
tal letters sent with the checks (Tr. 638-640, 574-579). 


12 
secret. Olga Mrozack, on the company payroll to les- 
sen the cash impact since payments to Mrozacx could be 
taken as “payroll expense deductions,” and this method 
would thereby “save money on taxes and help generate 
the situation which would help us meet the commitment.” 
(Tr. 370-371, 640-642). Green further indicated that 
Cristenfeld advised him to pay Mrs. Mrozack $50 a week 
(Tr. 370-371). It was not intended that Mrozack would 
perform any work either, nor did she actually perform 
any work (Tr. 371, 519, 641). 


Mrs. Mrozack served as secretary to appellant when 
he became Chairman of the Party and continued as his 
secret.ry at the Board of Hilections when he resigned as 
Chairman in 1973 (Tr. 505-507). During 1970 Mrs. Mro- 
zack requested that appellant provide her with a salary in- 
crease. He advised he. that “he would see what he could 
do,” and later informed her that she would be receiving 
a check at her home from Green Engineering (Tr. 514- 
515). Soon thereafter Mrozack began receiving bi-weekly 
checks in the amount of $84.50 ($50 a week 
less withholding) (Tr. 516-518, Gov’t. Ex. 17). She 
received these checks until January, 1973 in the total 
amount of approximately $6,000 (Tr. 519, Gov’t. Ex. 17). 
After she began receiving the checks, Mrozack said she in- 
formed appellant of that fact and told him that if they 
[Green Engineering] “were in a bind where they needed 
typing or anything, I would be able to do so” (Tr. 522). 
She was never asked to perform any services fur the com- 
panies by Cristenfeld, Green or Zelouf (Tr. 521). 


In addition to the payments of $18,400 to Peltz, $6,000 
to Mrozack, and $7,000 in cash as detailed hereinabove, 
other amounts were expended by Greer Engineering in 
order to meet the $44,000 commitment. Green made two 
additional visits to Cristenfeld in 1970 and. 1971, de- 
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livering $5,000 in cash to appellant, $3,000 on one occa- 
sion and $2,000 on the other (Tr. 379-380). These pay- 
ments were made in the same way as the others: a white 
envelope containing cash handed over in an automobile 
on the way to a diner.* Approximately $5,400 in political 
contributions for journal ads, tickets and dinners were 
also made by Green and Zelouf to the Party, and these 
funds weve also counted toward the demand (Tr. 379-381, 
798-799, Gov. Ex. 21). 


The payments to Cristenfeld were considered fully met 
in early 1973 (Tr. 642).° Green Engineering received 
both of th. contracts which Cristenfeld had promised 
from the Department of Public Works. The second con- 
tract was the preliminary design of the Kings Point- 
Manhasset Sewage District, July 1970 (Tr. 384-385). 
Each of the two contracts involved fees in excess of 
$300,000 (Tr. 385). 


Green Engineering took the payments to Peltz and 
Mrozack as ordinary and necessary business expense de- 
ductions on their corporate income tax returns for the 
years in question (Tr. 643-645). The controller of the 
company, Stuart Friedman, indicated that he prepared 
the income tax returns for the company and that it was 
clear at the time they were prepared that the payments 
to Peltz and Mrozack were neither ordinary nor necessary 


®The books and records of the Nussau Democratic County 
Committtee for the years in question detailing ali political con- 
tributions to the Nassau Democratic County Committee do not 
reflect the $12,000 in cash paid to appellant (Gov. Ex. 31). 

’The payments were continued after the Democrats left 
power in 19738 because “...it was irrelevant whether or not 
power changed or didn’t change with political parties. When the 
commitment was made, it was a commitment to be honored and 
paid.” (Tr. 643). 
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business expenses incurred by Green Engineering or 
any of its subdivisions." Green also indicated that he 
knew the tax returns were false and fraudulent insofar 
as they claimed these payments as ordinary and necessary 
business expense deductions (Tr. 389). 


The Pomerantz Counts 


Another personal service contractor who found him- 
self compelled to visit Party headquarters was Herbert 
Pomerantz. For many years Pomerantz was active in 
the Democratic Party in Nassau County. After serving 
as a Democratic Committeeman he secured a position as 
Deputy Commissioner of Public Works, upon the recom- 
mendation of then Vice-Chairman Cristenfeld (Tr. 57- 
60). Pomerantz served in the Department from 1965 to 
1967, resigning his position to pursue a career as an 
engineer in the private sector. As a consulting engineer 
with offices in Manhattan, Pomerantz sought contracts 
from governmental entities, such as the Nassau County 
Department of Public Works. Some two years after his 
resignation Pomerantz began seeking public works con- 
tracts from his old employer on a regular basis, regularly 
visiting Commissioner Herbert Simins and Marvin Cris- 
tenfeld (Tr. 66-68). 


Beginning in 1969, Pomerantz and Cristenfeld had a 
series of substantive conversations concerning the award 
of specific personal service design contracts—the Meadow- 
brook Hospital and the Nassau County Children’s Shel- 


1° The payments to Mrozack were i.en as salary and wage 
expense deductions on line 13 of the corporate income tax return, 
and the payments to Peltz were taken on line 26 as professional 
service expenditures (Tr. 644, Gov. Ex. 21). 
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ter."' In late 1969, Pomerantz received the Meadowbrook 
Hospital contract from the County, a job which involved 
fees of $20,000 (Tr. 79-80). On one occasion, Cristenfeld 
indicated he was amenable to Pomerantz getting the 
Children’s Shelter job but that he would have to in- 
crease his contribution to the Party substantially (Tr. 
81-82).'* Pomerantz told Cristenfeld that he was willing 
to increase his « tributions but he needed “a less onerous 
way” of doing so (Tr. 82). Cristenfeld suggested that 
Pomerantz “carry” a party worker on the payroll so 
that Pomerantz could thereby obtain a tax deduction (Tr. 
83-84).'° This party worker ostensibly would be per- 
forming services for Pomerantz, so far as the books and 
records of the business and the Internal Revenue Service 
were concerned, but in reality this was a sham devised 
by Cristenfeld so Pomerantz could make payments to the 
Party and derive a tax benefit (Tr. 86, 88, 89, 230). 
Cristenfeld advised Pomerantz to place Albert Myers, a 
party worker for the Democratic County Committee, on 
the payroll and they agreed that Myers would receive a 
bi-weekly check for $670. Pomerantz asked Cristenfeld 
how to carry Myers on the payroll in order to make the 
deduction look good in case the Internal Revenue Service 
should examine it, and Cristenfeld indicated to him that 
Myers had some accounting background. Pomerantz 


11 Consulting engineers performing design work on buildings 
would be hired as “consultants” to the architects who receive 
the prime award from the County. The selection of the engineers 
was subject to the approval of the Department of Public Works 
(Tr. 178, 216). 

12 At that time Pomerantz had been making politica] contri- 
butions of roughly $1,500 to $2,500 yearly (Tr. 82). 

13 By making a contribution in this method, Pomerantz added, 
he could claim the payments as ordinary and necessary tax de- 
ductions, and thereby decrease his gross income and subsequently 
his net income. 
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asked Cristenfeld to have Myers sent to his office so the 
necessary tax forms and W-2 statements could be pre- 
pared (Tr. 87-88, 96-97). It was clearly understood at 
the outset that Albert Myers would not perform any 
services for Pomerantz (Tr. 86-89).'* 


Myers was placed on the payroll the second week of 
January, 1970, and checks were mailed to him on a bi- 
weekly basis (Tr. 89, Gov. Ex. 5). In the middle of 
April, 1970 the Children’s Shelter job, which appellant 
had promised to him, didn’t materialize so Pomerantz re- 
moved Myers from the payroll for two pay periods (Tr. 
103). After being reassured by Cristenfeld that the job 
would be forthcoming, Pomerantz placed Myers back on 
the payroil, but at a rate of $335 bi-weekly (Tr. 103-105, 
Gov. Ex. 3 and 5). Within two weeks no progress was 
made in obtaining the contract, and Pomerantz again 
reduced Myers’ payments to $80 bi-weekly (Tr. 106, 
Gov. Ex. 3 and 5). Shortly thereafter, Pomerantz learned 
that he was being awarded the Children’s Shelter contract 
by the County (Tr. 106-108, Gov. Ex. 6.) Cristenfeld ad- 
vised Pomerantz that since he received the contract from 
Nassau County, he should place another party worker, 
Donald Noonan, on the payroll in the same manner. 
Pomerantz asked Cristenfeld, once again, what Noonan’s 
background was so that if the Internal Revenue Service 
should ever ask, he could provide a reasonable explanation 
for the position. Since Noonan was going to law school, 
Pomerantz and Cristenfeld decided to have him “carried” 


“Throughout the entire period, Myers was employed full 
time working on political campaigns as an advance man. At the 
same time he also had a “no-show job,” paying $14,000 a year at 
the County Executive’s Office. He indicated that while his checks 
from Pomerantz went up, down and at times stopped altogether, at 
no point did Pomerantz or Cristenfeld explain the fluctuations 
to him (Tr. 853). 
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as a “spec writer.” Noonan was not expected to perform 
any services for Pomerantz, nor did he do any work for 
him (Tr. 107). Pomerantz further testified that Cristen- 
feld knew Noonan was not performing any services for 
his company ‘Tr. 107). Cristenfeld and Pomerantz 
agreed that Noonan would receive bi-weekly payments of 
$200 and that Myers would be paid $200 bi-weekly as 
well av that time (Tr. 110-111, Gov. Ex. 3 and 5)." 


Myers remained on the payroll until November, 1970, 
and was terminated pursuant to appellant’s direction, 
after the election that fall (Tr. 113). Noonan’s pay- 
ments were terminated in April, 1971 after a conversation 
between appellant and Pomerantz (Tr. 113-114). The 
total payments made by Pomeraniz Engineering to 
Noonan and Myers approximated $11,000, and were taken 
by Pomerantz on his tax returns as payroll expense de- 
ductions for the years 1970 and 1971 (Tr. 119, Gov. 
Ex. 5 and 10). Pomerantz testified that he realized 
these payments were not ordinary and necessary busi- 
ness deductions (Tr. 120). 


The Flack Count 


Peter Flack, a Manhattan based consulting engineer, 
was still another businessman who performed design 
contracts on behalf of the Nassau County Department of 
Public Works during the mid and late 1960’s. Like other 


1 Noonan indicated that he too asked appellant for a salary 
increase, and that appellant first arranged for him to receive 
weekly checks from Wittman Associates, a real estate appraiser 
receiving County contracts, in November, 1969. Wittman paid 
him $50 a week until April, 1971, although he only performed 
some ten hours of work in all. In the summer of 1970 appellant 
sent Noonan to see Pomerantz at his office. (Tr. 241-246, 264-267). 
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architects and engineers receiving or attempting to ob- 
tain County contracts, Flack attended Party fund raising 
functions and contributed between $1,000 and $2,000 year- 
ly (Tr. 701-704). Flack found that a majority of the 
guests at the cocktail parties were architects, engineers 
and contractors. In addition, Department of Public Works 
officials, such as Commissioner _erbert Simins, were pres- 
ent as well as Party officials Cristenfild and English 
(Tr. 702-703). 


In the fall of 1968 Flack received a telephone call 
from Party Headquarters and was asked to meet with 
then Vice-Chairman Marvin Cristenfeld (Tr. 707). Flack 
proceeded to Party headquarters and met appellant in 
his office (Tr. 708). During the course of the conversa- 
tion, appellant acknowledged that he knew Flack was 
doing work for the County and the Department of Public 
Works. Appellant asked Flack to make a “substantial” 
contribution, on the order of $8,000 to $10,000, to the 
Party. Flack advised Cristenfe’4 that he was willing to 
make a large contribution but ..at he did not have that 
amount of cash available. He asked Cristenfeld if there 
might not be another method by which he could make a 
contribution. Cristenfeld told Flack that since the Party 
had incurred substantial unpaid printing bills he could 
arrange through the printer, the Brooklyn Letter Service, 
to have printing sent directly to Flack’s office so that 
Flack could “run it through [his] office’ as a tax de- 
ductible item (Tr. 709-710). In arranging the payment 
of the printing bills in this manner, Flack could take the 
printing bills as an “‘ordinary and necessary” business 
expense deduction and thereby discount the $8,000 to 
$10,000 contribution some forty percent, as if they had 
been actual printing expenses incurred in the ordinary 
course of Flack’s business (Tr. 710, 761-764). After 
Flack agreed to make payment to the Party in this way, 
Cristenfeld explained that Flack would soon receive bills 
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from the Brooklyn Letter Service, Inc. Flack had never 
heard of the Brooklyn Letter Service, Inc. nor had he 
conducted any business with it (Tr. 712). 


Shortly after the Flack-Cristenfeld meeting at Party 
headquarters, Cristenfeld contacted Samuel Paznick, 
President of the Brooklyn Letter Service, Inc.'* Cristen- 
feld advised Paznick to send a bill to Peter Flack for 
approximately $8,000 of long overdue Party printing 
bills. (Tr. 811-812). Cristenfeld provided Paznick with 
the business address of Flack’s company and the title 
“consulting engineer” (Tr. 814-815). Paznick testified 
that he never performed any printing services for Peter 
Flack. 


Paznick prepared two invoices in the total amount of 
$8,400 which described certain brochures, descriptive of 
similar orders placed by the Party (Tr. 813-814)", and 
addressed them to Peter Flack, Consulting Engineer (Tr. 
813-814, Gov. Ex. 26-27). After receiving the two in- 
voices from the Brooklyn Letter Service, Flack paid the 
$8,400 bill with four business checks, all drawn in the 
year 1969 (Tr. 716-717, 816-817, Gov. Ex. 28). Neither 
Flack nor Paznick ever discussed the matter (Tr. 717, 
816). As he received the Flack payments, Paznick 
credited $8,400 to the Party’s account, and advised ap- 
pellant (Tr. 818-819). 


16 Paznick testified that over the years he had performed 
substantial printing services for the Nassau Democratic County 
Committee. 

‘* Paznick indicated that the descriptions on the invoices 
sent to Flack did not reflect any printing work actually per- 
formed for Flack ~- for the Party. He relied upon previous 
Party bills to draty these fictitious invoices. Paznick also testi- 
fied that appellant never told him who Flack was or why he had 
agreed to pay Party printing bills (Tr. 812-813). 
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Flack took the $8,400 payment as an ordinary and 
necessary business expense deduction, specifically item- 
izing it as an office and postage expense on his 1969 
federal income tax return filed in April, 1970. Flack 
indicatea that it was clear from the nature and tone of 
the conversation which he had with Cristenfeld that 
it would be improper to take these payments as ordinary 
and necessary business expense deduct. ons (Tr. 721). 


The Howard Jackson Connection 


Samuel Paznick, President of the Brooklyn Letter 
Service, sent another Party printing bill to still another 
businessman at the instruction of Cristenfeld. Paz- 
nick was advised ‘o send a bill to Jackson and Rogers 
Appraisals, Inc, a real estate appraisal firm, 1527 
Franklin Avenue, Mineola, New York, in the approximate 
amount of $1,500." Paznick never performed any print- 
ing services for Jackson and Rogers, nor ever spoke to 
anyone connected with these real estate appraisers (Tr. 
824). The Jackson invoice was fictitiously prepared on 
the same basis as the Flack invoices (Tr. 826). Although 
Paznick mailed the bill to Jackson and Rogers, he never 
received payment. After waiting some period of time, 
he decided to contact appellant rather than Jackson and 
Rogers, but never received any payment (Tr. 826-828). 


At the time, Jackson and Rogers maintained real 
estate appraisal offices in Nassau and Suffolk Counties. 
As a real estate appraiser with some thirty years ex- 
perience, Jackson performed appraisal services on behalf 
of many public and private entities (Tr. 869) and had 
served as a lecturer and real estate appraiser at many 


'*Paznick sent an invoice in the amount of $1,554 (Tr. 
822-824, Gov. Ex 33). 
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colleges and universities (Tr. 868). In 1968, Jackson 
attempted to obtain appraisal work from Nassau County. 
The County contracted with private real estate appraisers 
from time to time to represent them in connection with 
the assessment of real estate which would be seized in 
condemnation proceedings. Like personal service con- 
tracts invol ‘ng architects and engineers, the real estate 
appraisal contracts with Nassau County were no-bid 
contracts and therefore within the discretion of the 
County Attorney’s Office. Jackson’s partner, Charles 
Rogers, arranged an appointment for Jackson with 
Morris Schneider, the Nassau County Attorney, through 
John English, then Party Chairman (Tr. 872). After 
meeting with Schneider, Jackson received his first assign- 
ment from the County Attorney’s Office, a major tax 
as“ossment called “Ambac,” in July, 1968 (Tr. 878). 
Jackson ultimately received approximately $15,000 in 
fees from this assignment (Tr. 875). In February, 1969 


he received a number of additiona! assignments from the 
County Attorney’s Office (Tr. 876). 


In the fall of 1969 Jackson was called down to Party 
headquarters by appellant. Cristenfeld advised Jackson 
that he was aware of Jackson’s contracts with the County 
in the area of real estate appraisal work. Appellant then 
told the appraiser that he was expected to contribute 
10% of his fees to the Party, referring to the fees that 
Jackson had already received from the Courty (Tr. 879- 
880). Jackson testified that the tone and tenor of the 
conversation was such that he believed if he didn’t pay 
the 10% demanded by Cristenfeld, he would never agi‘: 
receive work from the County (Tr. 881). Jackson 
-hen replied to Cristenfeld’s demand: “I told him te zo 
fuck’ himself.” Jackson left the premises and neve” e- 
ceived another assignment from Nassau County again 
(Tr. 881). Jackson never saw the invoice from the 
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Brooklyn Letter Service, and never paid such a bill or a 
10% contribution or kickback to the Party or to any 
printer or to anyone else designated by Cristenfeld. He 
indicated that he neither met or spoke with Samuel Paz- 
nick (Tr. 881-883) .'* 


The Defense 


Appellant’s defense consisted primarily of ten char- 
acter witnesses whom he called to the stand. In addition, 
the defense called former Nassau County Deputy At- 
torney Michael Martone, who testified that Howard Jack- 
son was “irascible and opinionated” and therefore he 
did “not recommend him” to other attorneys in the 
County Attorney’s Office; he further indicated that he 
was never told by anyone at Democratic Headquarters 
not to use Howard Jackson (Tr. 1015-1016). Martone 
added, however, that Jackson was “highly qualified” and 
“one of the best testifiers around,” and that his own law 
firm had occasion to hire Howard Jackson as a private 
consultant on real estate appraisal matters on at least 
five occasions (Tr. 1019-1022). 


Appellant did not testify on his own behalf. 


‘* Testimony concerning the Jackson connection was admitted 
by the trial court as a “sinilar act” (Tr. 820-822). 
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ARGUMENT 
POINT | 


THE TRIAL COURT PROPERLY DENIED PRODUC- 
TION OF THE GOVERNMENT ATTORNEYS’ WITNESS 
INTERVIEW NOTES UNDER SECTION 3500. 


Appellant contends that Judge Judd erroneously re- 
fused to disclose notes made by the Assistant United 
States Attorney of his interviews with each of three wit- 
nesses, Herbert Pomerantz, Samuel Green, and Peter 
Flack. This claim is without substance. The Assistant 
United States Attorney turned over the notes of his in- 
tervicws with Pomerantz, Green’-and Flack to the trial 
court for an in camera inspection, at various stages dur- 
ing the trial (Tr. 234, 236, 460, 600).*°- The United 
States took the position that the interview nétes were 
neither adopted, ratified, signed or otherwise approved 
by the witnesses [Section Siv0(e) (1)]," (Tr. 193, 194, 
233), and that they were not substantially verbatim con- 


*° Appellant has suggested that there might be further inter- 


view notes in connection with an interview of Dons|.’ Noonan. 
During the trial the prosecutor indicated that there ‘vere no 
reports of interviews with Noonan (Tr. 280). The Gov- 


ernment’s good faith in meeting its Jencks Act responsibilities 
should be presumed, especially in light of the voluminous mate- 
rials turned over to appellant in connection with pre-trial 4is- 
covery proceedings. See, e.g., Tr. at 191, 831. See, Goldberg v. 
United States, —U.S.—, 96 S.Ct. 1888, 1854 (Opinioa of Powell, 
J.); ef. Campbell v. United States, 365 U.S. 85, at 103-164 (1961) 
(Opinion of Frankfurter, J.). 

*1 Title 18, U.S.C., § 8500(e) (1) defines a statement as “a 
written statement made by said witness and signed or 01 >*wise 
adopted or approved by him...” 
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temporaneous recordings [Section 3500(e) (2)), (Tr. 
402-403) .?7 


After listening to the extensive cross-examination of 
Pomerantz (Tr. 122-212, 231-233), questioning the pros- 
ecutor (Tr. 418),* and carefully examining the Pom- 
erantz noves Judge Judd declined to compel their produc- 
ticn pursuant to Section 3500. Moreover, Judge Judd 
also found that the notes were “innocuous” (Tr. 297), 
and that there was no “evidence of suppression or 
change of testimony of any sort” (Tr. 413). After 
reviewing the prosecutor’s scratch notes of Green,™ and 
listening to his extensive examination at triai,** Judge 
Judd found first, that there was no indication that 
the witness had signed, adopted, ratified or otherwise 
approved the notes, and second that they did not consti- 
tute a verbatim statement of the witness (Tr. 884) 


- 
’ 


thus, that the note tid not fall within § 3500(e) (1) or 
(e) (2). Similariy, with respect to the Flack notes, 


*? Title 18, U.S.C., § 8500(e) (2) defines a statement in these 

terms: 
“(2) a stenographic, mechanical, electrical, or other record- 
ing, ur a transcription thereof, which is a substantially ver- 
batim recital of an oral statement made by said witness 
and recorded contemporancously with the making of such 
oral statement.” 
Appellant has erroneously suszested that the Government only 
took the position that the notes were never adopted, ratified or 
approved by the witness. (Appellant’s Br. pp. 10, 12) 

*s The prosecutor told the trial court, outside the presence 
of the jury, that the Pomerantz notes consisted of two pages of 
scratch notes, and a chronology of events drawn up outside the 
presence of and ~ubsequent te interviews with the witness, (Tr. 
413-414) and that these notes were never shown to the witness, 
nor signed, ~atified, adopted or confirmed in any way by him 
(Tr. 194). 

**The prosec itor stated tha’ the Green r.:tes were his “per- 
sonal notes” that he »ould only use as an aid in questioning the 
witness (‘i'r. 462). 

2° The Green cross-examinstion alone ran more than one 
hundred pages in tho trial record. 
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Judge Judd again made an in camera examination, and, 
in addition questioned the witness sua sponte, (Tr. 788- 
789), in order to determine if he had ever signed, 
adopted, ratified or otherwise approved the prosecutor’s 
scratch notes and jottings. 


Despite this holding, which was well within the sound 
discretion of the trial judge, appellant disingenuously 
suggests that Judge Judd was required to state in haec 
verba that the materials did not constitute a stenograph- 
ic, mechanical, electrical or other recording which is a 
substantially verbatim contemporaneous recital of an 
oral statement within the ambit of Section 3500 (e) (2). 
Of course Judge Judd did make such a finding with re- 
spect to the Green interview notes. But, at no point in 
the trial, did appellant’s experienced trial counsel ever 
ask the trial court to make an explicit finding that any 
of the notes were not statements within the ambit of 
Section 3500(e) (2). Moreover, substantial argument 


over the production of the notes focused upon whether 
the various witnesses had adopted, ratified or otherwise 
approved notes because it was patently clear from the 
face of the notes themselves that they were not and could 
not be substantially verbatim recordings.** And, since 


26 The prosecutor’s Pomerantz’ notes consisted of some three 
pages of scratch notes, and four-and-one-half pages of chronology. 
The Pomerantz federal grand jury testimony of October 8, 1975 
ren some twenty-nine pages; the Pomerantz testimony before a 
grand jury in Nassau County, taken on April 30, 1971, ran some 
twenty-five pages; and Pomerantz’ direct testimony at trial ran 
some seventy pages. The prosecutor’s Flack interview notes cov- 
ered five pages, while his federal grand jury testimony, taker on 
October 1, 1975 covered nineteen pages, and his Nassau County 
grand jury testimony, taken on four separate occasions in No- 
vember and December of 1970 covered more than one hundred 
pages. The prosecutor’s Green notes covered some sixteen pages 
of scratch notes and jottings while his federal grand jury testi- 
mony, taken on October 21, 1975, covered more than forty pages, 
and his direct trial testimony alone exceeded eighty pages. 
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Judge Judd, an experienced district court judge, was 
obviously familiar with the provisions of Section 3500, 
it is plain that his failure to use the exact words of the 
exceptions to Section 3500, upon which he was relying, 
hardly warrants a remand for such a superfluous exer- 
cise. Nor, in light of the proceedings which were already 
had in the district court, is a remand for a full blown 
hearing on this issue required. United States v. Palermo, 
360 U.S. 343, 354-355 (1959). 


Moreover, it is clear that Judge Judd’s determination 
was correct. It is settled law that the determination 
whether a particular document falls within the ambit of 
$ 3500 is ordinarily a question for the trial judge, whose 
finding will not be disturbed unless clearly erroneous. 
Campbell v. United States, 373 U.S. 487 (1963) ; United 
States v. Catalano, 491 i'.2d 268 (2d Cir. 1974) ; United 
States v. Covello, 410 F.2d 536, 546 (2d Cir.) cert. denied, 
396 US. 879 (1969). Not only were the trial court’s 
findings amply supported by the record, but the case iaw 
itself holds that fragmentary scratch notes and _jot- 
tings are not substantial recordings, and do not faii 
within the ambit of § 3500(e) (2). See, e.g., United 
States v. Thomas, 282 F.2d 191, 194 (2d Cir. 1960). 
Indeed it would undermine the very purpose of Sec- 
tion 3500 and be grossly unfair to the witness, to com- 
pel production of fragmentary and incomriete notes for 
the purpose of impeacl..nent, where it is clear that the 
witness’ own words are not fully and wi-.aout distortion 
reflected in the document. Palermo v. United States, 
sua. Interview notes are quite often selective, indeed 
episodic, and merely reflective of the investigator’s im- 
pres: ous rather than a continuous, or even partial nar- 
rative of the witriess. Matthews v. United States, 407 
F.2d 187 (5th Cir. 1969), cert. denied, 398 U.S. 968 
(1970); United States v. Franzese, 321 F. Supp. 993 
(E.D.N.Y. 1970), aff'd. 488 F.2d 5386 (2d Cir., 1971), 
cert. denied, 402 U.S. 995 (1971). 
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On the face of the prosecutor’s notes in the instant 
case, it is quite apparent that they do not remotely re- 
semble, even in part, a fairly comprehensive narrative 
of the witness’ words. Moreover, nothing in Goldberg 
v. United States, supra, suggests that the disputed docu- 
ment need not fall within one of the definitions or state- 
ments enumerated in Section 2500(e). Mr. Justice 
Brennan recognized that: 


“Every witness interview will, of course, involve 
conversation between the lawyer and the witness, 
and the lawyer will necessarily inquire of the 
witness to be certain that he has correctly under- 
stood what the witness has said. Such discussions 
of the general substance of what the witness has 
said do not constitute adoption or approval of the 
lawyer’s notes within § 3500(e) (1), which is 
satisfied only when the witness has ‘signed or 
otherwise adopted or approved’ what the lawyer 
has written. This requirement clearly is not met 
when the lawyer does not read back, or the witness 
does not read, what the lawyer has written.” 96 
S.Ct. at 1348 and n.19. 


In the absence of any showing that the witnesses in the 
instant case ratified or adopted the prosecutor’s notes, 
the trial court fairly denied their production. 


Moreover, even assuming arguendo that Judge Judd 
erroneously refused to o.der the production of the prose- 
cutor’s notes, an analysis of the notes and the trial 
judge’s explicit findings make clear that they were in- 
nocuous and in no way inconsistent with the testimony 
adduced at trial by Green, Pomerantz and Flack.” It is 


27 After carefully reviewing the Green notes, the trial judge 
did inform appellant’s counsel of one matter which might be 
pertinent to his inquiry (Tr. 884-885), even though it was not 
§ 3500 material. 
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abundantly clear, moreover, that the doctrine of harmless 
error has been held apr -able under s 3500, where the 
notes are innocuous and not inconsistent with the wit- 
ness’ testimony. See, e.g., Rosenberg v. United States, 
360 U.S. 367 (1959); United States v. Annunziato, 298 
F.2d 373 (2d Cir.), cert. denied, 368 U.S. 919 (1961); 
United States v. Sten, 342 F.2d 491 (2d Cir.), cert. de- 
nied, 382 U.S. 854 (1965). 


In sum, appellan*’s contention that the trial court 
had improperly denied disclosure of these attorneys’ 
notes should be rejected: first, because the trial judge prop- 
erly examined the notes ana concluded that they didn’t 
fall within the ambit of § 3500 material; second, because 
its findings should not be disturbed unless completely 
erroneous; and third, because even assuming arguendo 
the notes were § 3500 material, there is an explicit 
trial finding that the notes were innocuous, and in no 
sense inconsistent with what the witnesses testified 
to at the trial, nor was appellant limited in any way from 
vigorously cross-examining Pomerantz, Green and Flack. 
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THE EVIDENCE AT TRIAL WAS SUFFICIENT TO 
SUPPORT A GUILTY VERDICT ON THREE COUNTS 
OF CONSPIRACY TO DEFRAUD THE UNITED STATES 
AND ON THREE COUNTS OF AIDING AND ABET- 
TING, COUNSELING AND ADVISING THE FILING 
OF FALSE AND FRAUDULENT FEDERAL INCOME TAX 
RETURNS. 


A. The evidence was sufficient to sustain the con- 
viction of conspiracy to defraud the United 
States in violation of Title 18, U.S.C. §371 
(Counts Three, Four and Six). 


1. The Substance of Counts Three, Four and 
Six. 


a) Count Three a’ ged t:. ; between March, 1970 
and February, 1973 Criste-fela and Green did knowing- 
ly, wilfully and unlawfully conspire to defraud the Unit- 
ed States by obstructing -nd hindering the Internal 
Revenue Service in ascertaiuing and collecting informa- 
tion used in assessing and collecting taxes, and in the 
collection of taxes, and by making false, fictitious and 
fraudulent statements on Green’s corporate income tax re- 
turns. At the core of this conspiracy was the agreement 
that Green, at the specific direction of appellant, would 
pay $509 a month to Harry Peltz, Jr., Esq., Cristenfeld’s 
law partner, over some three years of time, although 
Peltz would perform no legal work, and then would false- 
ly, fictitiously and fraudulently claim these payments as 
ordinary and necessary business expense deductions. 


b) Count Four alieged that between July, 1970 and 
January, 1973 Cristenfeld and Green conspired to de- 
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fraud the United States, in the same manner alleged in 
Count Three. The core of this conspiracy was the agree- 
ment between Green and Cristenfeld, commencing at a 
date later than obtained in Count Three, to make pay- 
ments of $50 a week to Olga Mrozack, appellant’s per- 
sonal secretary, and falsely declare them as ordinary and 
necessary business expense deductions, even though Mro- 
zack would perform no services for Green or his business. 
In both counts (Three and Four) these payments were 
actually methods devised by Cristenfeld to enable Green 
to more easily meet the $44,000 demand that had been 
made upon him. 


c) Count Six charged that between December, 1969 
and April, 1972 Cristenfeld and Pomerantz conspired 
together to defraud the United States, again by obstruc- 
ting and hindering the Internal Revenue Service. The 
core of this conspiracy was the agreement of Pomerantz, 
at the direction of appellant, to make payments totaling 
approximately $11,000 to Albert Myers and Donald 
Noonan, associates of Cristenfeld at the Party and 
the Board of Elections, and to falsely declare them as 
ordinary and necessary business expense deductions from 
his business, even though neither Noonan nor Myers per- 
formed any services for Herbert Pomerantz. Here, too, 
Cristenfeld devised the means whereby Pomerantz could 
more easily contribute to the Party and have the United 
States effectively discount a substantial part of that pay- 
ment. 


A conspiracy to defraud the United States under 
$ $71 las a well established meaning: 


[Conspiracy to defraud the United States] reaches 
‘any conspiracy for the purpose of impairing, ob- 
structing or defeating the lawful function of any 
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department of Government’. Dennis v. United 
States, 384 U.S. 855, 861 (1966) (quoting 
Haas v. Henkel, 216 U.S. 462, 479 (1910) as cited 
in United States v. Johnson, 383 U.S. 169, 172 
(1966) ). 


Among the most basic of the lawful functions of the In- 
ternal Revenue Service is to properly audit and examine 
income tax returns. The reason for prohibiting any 
falsity on returns is that without truthful representa- 
tions as to all matters, it becomes administratively more 
difficult if not impossible for the Internal Revenue Serv- 
ice to compute the amount of tax due o1 check on the 
accuracy of a return. Divarco v. United States, 343 F. 
Supp. 101 (N.D. Ill. 1972). 


2. The Sufficiency of the Evidence. 


Appellant contends that there was no showing he 
specifically intended to defraud the United States in con- 
nection wita any of the business expense deductions 
taken by Green or Pomerantz. He suggests that he never 
realized these payments and ti:e business expense de- 
ductions taken were not, in fact, bona fide, and therefore 
that the necessary intent was lacking. This claim is 
without substance. 


a). Count Three 


The evidence showed that Green and Cristenfeld met 
at Party headquarters in the fall of 1969, that appellant 
demanded approximately $44,000 in cash az the quid pro 
quo in the award of two large Nassau County personal 
service contracts and, that after making the second cash 
payment he advised appellant that he was encountering 
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difficulty generating substantial sums of cash. He asked 
appellant if he had any ideas about other methods which 
might be utilized to meet part of the commitment with- 
out using cash. Cristenfeld indicated that he might have 
some ideas in the near future, and on March 3, 1970 he 
called Green and said that he had devised such a method, 
that Green should place an attorney by the name of 
Harry Peltz Jr. on retainer, and pay him $500 a month. 
Cristenfeld told Green that these payments would be 
counted as part of the demand and could be considered 
as deductible business expenses, although it was under- 
stood from the start that Peltz would perform no legal 
services for Green. The evidence amply demonstrated 
that he did no work for Green Associates, Green Engi- 
neering, Green or any other corporate officer or agent. 


Both Green and Friedman indicated that this method 
enabled them to falsely deduct the payments from the 
gross receipts of the business as ordinary and necessary 
expenses and thereby have the United States effectively 
discount the cost. Of course, Green never discussed any 
need for New York counsel with appellant, since he al- 
ready had competent counsel handling all legal matters 
for Green Engineering and Green Associates, had never 
even heard of Harry Peltz before. this conversation, and 
indeed was unaware, at the time, that Peltz and Cristen- 
feld had just entered into a law partnership. 


The fraudulent nature of the scheme is alse quite ap- 
parent from the retainer agreement which was drafted 
to make it appear as if Mr. Peltz was a legitimate 
counselor for the firm (Tr. 361), although again, it was 
clearly understood that he was not. Peltz received monthly 
$590 checks, totaling some $18,000 in all, during the entire 
time even though he never spoke with anyone in the cor- 
poration concerning business matters, was unaware of 
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the nature and size of the business, or that during the 
period of his retention Green Associates had received sub- 
stantial contracts from Nassau County. Peltz was sim- 
ply advised by appellant that a firm would be contacting 
him soon to retain him as an attorney; no other partic- 
ulars were ever provided. 


In sum all the extrinsic facts and circumstances, in- 
cluding the Peltz testimony, the files ma‘ntained both 
by Peltz and Green, and the testimony of Green and 
Friedman, amply support the jury finding that Green 
and appellant conspired to defraud the United Ste‘ss in 
violation of Title 18, U.S.C., § 371. 


b). Count Four 


The evidence showed that in June or July of 1970 
appellant advised Green that he had still another 
method whereby the $44,000 commitment could be satis- 
fied other than by simply making cash payments to him. 
Green was instructed to place Cristenfeld’s personal secre- 
tary, Olra Mrozack, on the company payroll at $50 per 
week, since these payments too could be taken as “payroll 
expense deductions.” It was understood by both appellant 
and Green that Mrozack would perform no work for 
Green Associates or Green Engineering. Mrozack, who 
was employed at the time as secretary to appellant, 
Chairman of the Nassau Democratic Party, and continued 
as his secretary at the County Board of Elections, re- 
ceived some $6,000, in all, although she never performed 
any secretarial or typing services for Green. These pay- 
ments were also falsely declared as a wage and salary 
business expense on the Green returns. Taking the evi- 
dence in a light most favorable to the United States, 
appellant’s guilty knowledge and intent was manifestly 
clear. Once again, it was he who devised the method, 
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instructed Green whom to pay, how much to pay, over 
what period of time to make payments, that the payments 
would be deductible, and finally that it would be con- 
sidered as partial payment of the underlying $44,000 de- 
mand. And once again the Internal Revenue Service was 
obstructed in its lawful auditing functions. 


c). Count Six 


Although the names change, Count wix charges appel- 
lant and Pomerantz with utilizing the same modus oper- 
andi to defraud the United States. In the course of 
discussing the award of future work from the County, 
Cristenfeld asked Pomerantz to increase his contributions 
to the Party, and after Pomerantz asked if there was “a 
less onerous way,” he instructed him to “carry” a party 
worker on the payroll so that Pomerantz could thereby 
obtain a tax deduction. By making a contribution in this 
way he, too, could claim the payments as ordinary and 
necessary tax deductions, decreasing his income and 
thereby ultimately having the United States discount the 
cost of the payments. The party worker ostensibly 
would perform services for Pomerantz, but in reality, as 
Cristenfeld and Pomerantz clearly understood, this too 
was a sham. It was Cristenfeld who instructed Pom- 
erantz to place Albert Myers, a full-time party worker 
who had previously asked appellant for a pay raise, on 
the payroll, to pay hiin a bi-weekly check of $670.00, and 
carry him on the payroll as an accountant, thus making 
the sham expenditure deduction look good in case the 
Internal Revenue Service should audit his returns. It 
was also understood that Myers would perform no serv- 
ices for the business. Moreover, while Myers’ salary 
fluctuated up and down from a high of $670.00 bi-weekly 
to $80.00 bi-weekly, including stops in payment, at no 
time did Pomerantz or Cristenfeld ever explain the 


35 


changes to Myers, although Pomerantz cleared each 
change with appellant. 


The .vidence also showed that Cristenfeld advised 
Pomerantz to place another party worker, Donald 
Noonan, on the payroll at a rate of $200 bi-weekly, short- 
ly after Pomerantz was awarded the Children’s Shelter 
contract and that since Noonan was going to law school 
at night he could be carried as a “spec writer” on the 
books and records of the firm. Noonan was employed 
as a full-time party worker by the Nassau Democratic 
County Committee, and as a full-time assistant at the 
Board of Elections in Nassau County, serving under the 
direction of Marvin Cristenfeld in both capacities. Thus 
Cristenfeld was well aware that Noonan had no time to 
work for Pomerantz, nor, oi urse, was it ever actually 
intended that he should work for Pomerantz. 


In the face of this bald fact pattern appellant once 
again seems to suggest that he lacked the requisite knowl- 
edge or intent to defraud the United States, purportedly 
because he was unaware of what services Noonan actual- 
ly performed for Pomerantz, if any. In fact the evi- 
dence involving both Green’s relationship to Cristenfeld, 
and Pomerantz’ relationship 1 him as well, makes clear 
that at every step of the way the instructions and advice 
for all of these schemes came directly from appellant. 
There is no relationship between Pomerantz and Noonan, 
or between Pomerantz and Myers, or between Green and 
Peltz, or between Green and Mrozack. Cristenfeld de- 
vised the scheme, Ciistenfeld provided the names, and 
Cristenfeld directed the businessmen to pay so much per 
week or per month to his associates and colleagues, ali 
for the purpose of enabling these taxpayers to deduct 
kickbacks to the Party, as ordinary and necessary busi- 
ness expense items, and thereby have the United States 
effectively discount the cost o. these pay ments. 
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The evidence established that the business ex- 
pense deductions taken by Green (Count Five), 
Pomerantz (Count Seven) and Flack (Count 
Eight) were false and fravdulent as to material 
matters within the purview of Title 26, United 
States Code, Section 7206/2). 


Appellant suggests that, with respect to the substan- 
tive tax counts in the indictment, charging him with aid- 
ing and abetting the filing of false tax returns in vio- 
lation of Title 26, U.S.C., § 7206(2' (Counts Five, Seven 
and Eight), the representations made by Green, Pom- 
erantz and Flack concerning payments to Peltz, Mrozack, 
Noonan, Myers and the Broollyn Letter Service Inc., 
respectively, were not materially false and fraudulent, but 
rather were properly deductible, pivsumably under 
$162(a), Title 26, U.S.C., as ordinary and necessary 
business expenses incurred as part and parcel of the 
payors’ trade or business) The payments, Cristenfeld 
alleges, were ral and expected, and were beneficial 
to the payors. addition, he alleges that ne lacked the 
requisite knowledge and intent to violate § 7206(2) as 
well. These claims are without substance. 


1. “he evidence adduced at trial, outlined herein- 
ab. ‘e, makez quite evident that these payments were 
materially false and fraudulently reported on the income 
tax returns prepared by Green, Pomerantz and Flack in 
violation of Title 26, U.S.C., Section 7206(2). While 
appellant cites Section 162(a) of the Internal Revenue 
Code, which generally pe.mits as a deduction all ordinary 
and necessary expenses paid or incurred during the tax- 
able year in carrying on any trade or business, including 
reasonable allowances for salaries or other compensation 
for personal services actually rendered, he completely 
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omits any reference to Section 162(c)(1) of the Inter- 
nal Revenue Code, which flatly prohibits a business de- 
duction for any illegal payments to government officials or 
employees. Section 162(¢) (1) prohibit- . ™"eSS eX- 
pense deduction to be claimed for ay» payments made 
directly or indirectly, to an official . loyee o! any 
government or agency or instruments \\, pg svern- 
ment if the payment constitutes an ilioca wr kick- 
back. Thus it is abundantly clear, contrary to appellant’s 
claim, that illegal kickback payments to Cristenfeld, his 
associates and colleagues, are not deductible as ordinary 
and necessary business expenses. The testimony of Green 
and Friedman established that the payments to Peltz and 
Mrozack were illegal kickback payments in partial satis- 
faction of the $44,000. Pomerantz likewise testified that 
the payments which he made w Noonan and Myers, and 
which he reported as ordinary and necessary wage and 
salary expense deductions, were also illegal kickbacks 
to Cristenfeld’s associates and colleagues at the Party. 
An. finally, Peter Flack indicated that he too assumed 
the cost of the Party expeuses, in this case printing bills 
incurred by the Nassau Democratic County Committee, 
paid for them himself, ran then. through his business as 
ordinary and necessary business expense deductions, and 
thereby generated payments to Cristenfeld and the Party. 
The methodology remains the same in all three substan- 
tive tax counts. Again, Cristenfeld remained at the 
center of the scheme and artifice. Cristenfeld instructed 
Green, Flack and Pomerantz what to take as tax deduct- 
idle items, how to take them as tax deductible items, how 
much to pay, and when to pay, all for the purpose of 
having the United States underwrite the cost ° these 
kickbacks to the Party apparatus and its person 2i. 


2. Appellant alleges in this connection, however, 
that with respect to the attorne: Harry Peltz Jr., the ~ 
evidence showed that he was ready, willing and able to 
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work for Green, and that tuere was a viable and enforce- 
able retainer agreement between them, which evidenced 
the validity of this deduction. The evidence is to the 
contrary. First it was clear from the start to Cristen- 
feld and Green that the payments to Veltz were simply 
a method by wh‘ch Green would meet the underlying de- 
mand, rather than a lawful attempt to obtain an attorn. 7 
for Green Engineering in New York. In fact this is 
shown by the very context of calls placed by Cristenfeld 
to Green on March 3, 1970, coming after Green had com- 
plained about the difficulty he was having in generating 
cash to meet the demand. The evidence also showed that 
Peltz neither ;erformed any services for Green or his 
businesses nor en had any idea of the nature of Green’s 
business and that the retainer letter was merely a sham 
drafted to mislead the Internal Revenue Service should 
there be an audit. There never was any question that 
the declaration of these payments on the income tax re- 
turns for the fiscal year ending March 31, 1971 was false & 
and fraudulent. Both Green and Friedman stated that és 
that they knew it and that appellant knew it. 


3. Appellant also seems to suggest that the prose- 
cution failed to establish a tax deficiency on the Green, 
Pomerantz and Flack counts, as if that were somehow 
an element of a charge under § 7206(2). As a matter 
of law, it is clear that there is no requirement that a tax 
deficiency be shewn in order to make out a prima facie 
case. See, eg., United States v. Rayor, 204 F. Supp. 
486 (S.D. Cal. 1962); Hull v. United States, 324 F.2d 
817 (5th Cir. 1963). This is so because the purpose of 
Seciion 7206 is to insure thac the Internal Revenue Serv- 
ice is presented with a complete and truthful disclosure, 
so that it can properly audit the return and allow or dis- 
allow claimed deductions. The reason for prohibiting 
any falsity on the return is that without truthful repre- 
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sentation as to all matters, it becomes administratively 
more difficult, if not impossible, for the Internal Revenue 
Service to compute the amount of tax due or check on the 
accuracy of the return. Divarco v. United States supra. 
Consequently, what is claimed as a deduction must be 
stated truthfully and is of the utmost materiality. Where 
truth is not present the section is violated. United States 
v. Rayor, supra; Butzman v. United States, 205 F.2d 343 
(6th Cir.), cert denied, 346 U.S. 828 (1958). 


Here it was shown that the whole purpose behind 
claiming these payments as ordinary and necessary busi- 
ness expense deductions was to prevent the Internal 
Revenue Service from properly auditing and disallowing 
these expenses, even though they were in fact political 
kickbacks and contributions to the appellar.t and his as- 
sociates and colleagues, and the Party. In other words, 
even if these deductions would somehow have been prop- 
erly allowable as an ordinary and necessary business 


expense deduction under § 162(a), a proposition which 
is clearly erroneous in light of the flat stricture of Sec- 
tion 162(c) (1) and the evidence adduced, there would 
still be a violation of § 7206(2) irsofar as the deductions 
were intentionally and falsely denominated as wage and 
salary expenses, postage expenses and legal expenses. 


The only real factual issue before the jury on these 
counts involved whether Cristenfeld had the requisite 
intent to aid and abet Green, Pomerantz and Flack. In 
each instance, the conversations between Cristenfeld and 
Green, Pomerantz, and Flack, clearly evidenced such an in- 
tent. Like the Green and Pomerantz counts described 
hereinabove * the Flack-Cristenfeld relationship mani- 
fested the specific knowledge and inte-t on the part 


28 See discussion, supra at pp. 31-35. 
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of appellant. Cri-tenfeld advised Flack that since the 
Party had unpaid printing, bills, he could arrange 
for the printer to send printing bills directly to Flack’s 
office so that Flack could “run it through his c*fice” as a 
tax deductible item (Tr. 709-10). Flack too could effec- 
tively contribute $8,000 or $10,000 to the Party, deduct 
it a3 ordinary and necessary business expenses and have 
the United States effectively discount a _ substantial 
contribution to the Party. Cristenfeld, of course, knew 
that the printer had performed services for the Party, 
not for Flack, and that Flack would be taking these ex- 
penses 2s business deductions, having advised him to do 
so in the first place for the very purpose of enabling him 
to more easily make payments to the Party. See United 
States v. Gross, 375 F. Supp. 971, (D.C. N.J. 1974) affd., 
511 F.2d 910 (3d Cir. 1975) ; Un*ted States v. Goldstein, 
342 F. Supp. 661 (E.D.N.Y. 1973) rev’d on other grounds, 
A479 F.2d 1061 (2d Cir. 1973). 


It is difficult to beiieve that appellant would seriously 
contend he had no idee. that what was being done by 
Green, Pomerantz and Flack was illegal. He knew what 
the purpose of the scheme was, and the evidence was 
more than sufficient to permit t’.e jury to infer that he 
knew that Peltz, his law partner, Mrozack, his personal 
secretary, and Noonan, his assistant at both the Party 
and at the Board of Elections, and Myers, his assistant 
at the Party, in fact, were doing no work for Green and 
Pomerantz. And, of course, he knew that the Brooklyn 
Letter Service performed no services whatsoever for the 
consulting firm of Peter Flack. in short, it is difficult 
to imegine what else Cristenfeld could have done to have 
made himself more a part of these illegal schemes and 
conspiracies to defraud the United States, and aid and 
abet in the filing of false tax returns, than he did with 
respect to Green, Pomerantz and Flack. 
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THE EVIDENCE WAS SUFFICIENT TO SUPPORT 
A CONVICTION OF EXTORTION, BOTH BY FEAR 
OF ECONOMIC LOSS AND UNDER COLOR OF 
OFFICIAL RIGHT, IN VIOLATION OF TITLE 18, 
U.S.C. §1951, AND OF EXTORTION IN VIOLATION 
OF 18 U.S.C. § 1952. 


A. The proof was s: “cient to support a finding 
that appellant ex.crted $44.000 from Samuel 
J. Green by fear of econ: : loss, in violation 
of Title 18, U.S.C. §3¥5i. =1e Hobbs Act. 


Appellant contends that, as a matter of law, the evi- 
dence was insufficient to convict him of extortion by fear 
of economic loss (Count One) because Green was the 
willing payer of a bribe rather than the coerced victim 
of an extortion piot executed by appellant. This claim 
is without substance.” 


The evidence which we have detailed at pp. 6-13, supra, 
is more than ample to sustain a jury finding that 
Green made the payments in question because he was 
afraid that, if he did not, he would suffer economic in- 
jury. Moreover, Judge Judd properly instructed the 


**It should be noted that the Court need not address itself 
to the validity or sufficiency of all of the counts of the indictment, 
if one or more are found to be sufficient, because under the con- 
current sentence doctrine the validity of convictions on other 
counts carrying sentences concurrent with that of the valid con- 
viction need not be consideved. Lawn v. United States, 355 U.S. 
339 (1958); United State> v. Tager, 479 F.2d 1206 (10th Cir. 
1973). 
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jury on the distinction between extortion by fear of eco- 
nomic loss and mere voluntary paynents gratuitously 
tendered by businessmen. Judge Judd pointed out that 
fear of economic loss is fear, as that term is used in the 
section, and that fear .eans essentially a state of anx- 
ious concern or alarm over anticipated economic toss or 
adverse effect on business. On the other hand, the mere 
voluntary payment of money unaccompanied by any fear 
of economic loss is not extortion, and thus if the jury 
were to accevt “Mr. Gillen’s interpretation, that perheps 
Mr. Green wa. just trying to ingratiate himself by mak- 
ing payments which were not solicited, that would not 
constitute extortion.” (Tr. 1135). 


Indeed, ai trial appellant acknowledged that the evi- 
dence, if credited by the jury, was sufficient to sustain a 
finding that the payments froni Green were induced by 
fear of . -2:comic loss. At the close of the case-in-chief, 
his counsel stated (Tr. 887): 


“I most respectfully submit, Your Honor, there is 
no evidence here of this alleged color of official 
right. There is evidence by Mr. Green, if be- 
lieved, that could possibly support some theory 
of fear of economic loss. I most respectfully sub- 
mit that there is no evidence in the case taking 
into account Mr. Green’s entire testimony and 
that is the testimony on which the extortion count 
is based of color of official right. 


“Mr. Green has testified, to wit: ‘Stick ’em up.’ 
He hasn’t testified as to any fear whatsoever of 
official action. He’s testified—if he’s believed, 
that is an absolute shakedown.” 


At a later point, Mr. Gillen argued (Tr. 888) : 


“What I’m saying, the facts of this case, Mr. 
Green’s testimony, if believed, forecloses any fear 
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of public officials or color of official sight. He 
testifies to an actual—you know, pay or die situa- 
tion, yon know, ‘pay or else’. There is no other 
interpretation.” 


Moreover, contrary to appellant’s suggestion that ex- 
tortion and bribery are mutually exclusive crimes, and 
that the same fact pattern would not permit a finding of 
extortion if at the same time some evidence of bribery 
also obtained, the law is well settled that the crimes are 
not exclusive, indeed that they tend to overlap, and that 
the essentia) ‘nquiry is whether, as Judge Judd charged, 
the requisite ciement of fear is present. United States 
v. Hathaway, 534 F.2d 386 (1st Cir. 1976); United 
States v. Braasch, 505 F.2d 139, 151 (7th Cir. 1974), cert. 
denied, 421 U.S. 910 (1975) ; United States v. Demet, 486 
F.2d 816, 820-821, n.3 (7th Cir. 1973), cert. denied, 416 
U.S. 969 (1974); United States v. Kahn, 472 F.2d 272, 
278 (2d Cir.), cert. denier, 411 "I.S. 982 (1973) ; United 
States v. Add ‘uw, «1 F.2d 49 (8rd C ~. 1971), cert. 
denied, 405 U.S. 436 (1972). 


In sum, there vas sufficient evidence for the jury to 
find that Green was compelled to pay Cristenfeld $44,000 
cr never again obtain public contracts from Nassau 
County, and that if he failed to obtain future work, he 
would have to shut down his New York branch office at 
considerable economic loss. To be sure, Cristenfeld was 
approached by Green, rather than vice versa, but it was 
Cristenfeld who demanded $44,000 in cash, and it was 
Cristenfeld who flatly told t: e defendant that if payment 
was not made, no work would be obtained. As the Court 
of Appeals made clear in United States v. Hyde, 448 
F.2d 815, 834 (5in Cir. 1971), cert. denied, 404 US. 
1058 (1972): 


“The fact that relations between t..e victims and 
the extorters were often cordial is nut inconsistent 
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with extortion. Knowing that they were at the 
mercy of the Attorney General’s office, it is a fair 
inference that the victims felt that to save their 
businesses they had to keep the extorters satisfied.” 


The jury si rely could and did find that Green was rea- 
sonably apprehensive and fearful and that Cristenfeld 
wrongfully exploited that fear and, therefore, committed 
extortion in violation of the Hobbs Act. United States 
Vv. Hathaway, supra).*° 


B. The evidence also established that appellant 
Cristenfeld hac committed extortion under color 
of official right. 


A substantial number of recent Hobbs Act cases have 
established that the Act is to be read in the disjunctive, 
thereby permitting the prosecution of a person who in- 
duces his victim to part with the desired property 
both by fear ef economic loss, and in the alternative, 
under color of official right, although either theory ‘s 
sufficient to sustain a conviction. United States v. Nar- 


°° Appellant also seems to suggest that Green lacked a pre- 
existing property right or interest in cbtaining contracts from 
the Nassau County Departinent of Publit Works, that he was 
simply seeking a no-bid discretionary personal service contract 
and therefore, as a matter of law, there could be no economic loss 
within the terms of the Hobbs Act. This arguinent is frivolous. 
It is clear as a matter of law, that the meaning of fear of eco- 
nomic loss under the Hobbs Act does not require a formally 
vested pre-existing property right. United States v. Tropiano, 
418 F.2d 1069, 1075-1076 (2d Cir. 1969), cert. denied, 397 U.S. 
1021 (1970); United States v. Hathaway, supra. See Uniied States 
v. Addonizio, supra; United States v. Hyde, supra. 
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dello, 393 U.S. 286, 289 (1969); United States v. 
Hathaway, supra; United States v. Staszcuk, 502 F.2d 
875 (7th Cir. 1974), panel opinion adopted 517 F.2d 53 
(7th Cir. 1975), cert. denied, —U.S.—, 18 Cr. L. 4014 
(1975) ; United States v. Crowley, 504 F.2d 992, 994-95 
(7th Cir. 1974) ; see also Stern, Prosecution of Local Po- 
litical Corruption Under The Hobbs Act: The Unneces- 
sary Distinction Between Bribery and Extortion, 3 Seton 
Hall L. Rev. 1 (1971). 


Appeilant seems to contend, however, not that it was 
improper to submit the charge of extortion to the jury on 
the alternate theories of fear of economic loss and under 
color of official right, but that there was no proof of pay- 
ments induced “under color of official right.” Even 
though appellant held both the position of Commissioner 
of the Board of Elections, Nassau County, and Chairman 
of the Nassau Democratic County Committee at the same 
time, appellant claims he did not and could not act under 
color of official right. 


In adopting the Hobbs Act in 1946, Congress clearly 
incorporated the common law definition of extortion, ex- 
panded it and added as a disjunctive and expansive 
clause the “force or fear” definition. See Note, Extortion 
“Under Color of Official Right”: Federal Prosecution 
of Official Corruption Under the Hobbs Act, 5 Loyola 
(Chicago) U.L.J. 515, 520 (1974). The Hobbs Act rep- 
resents the first federal attempt at defining extortion. 
Like the Anti-Racketeering Act of 1934, which it re- 
placed, it incorporated the disjunctive prohibitions 
against wrongful taking of property by use of force, 
violence or fear or under color of official right. Where 
the common law definition of extortion included the co’or 
of official right phrase of the Hobbs Act, and prchibited 
a public official from corruptly demanding and receiving 
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under color of office a payment that he was not entitled 
to, the Hobbs Act official right language is somewhat 
broader, not referring to a demand for payment but 
rather prohibiting obtaining such pazyment. Congress also 
discarded the word “corruptly” for “wrongfully,” and 
substituted the “color of official right” for “color of office.” 
See Stern, supra, at 14. The extortion is said to inhere 
in the abusive use of office alone without any independent 
showing of fear being necessary, because the fear is said 
to be implicit within the power of the office itself. See, 
e.g., United Siates v. Trotta, 525 F.2G 1096 (2d Cir. 
1975), cert. denied, — U.S. —, 19 Cr. L. 4058 (1976); 
United States v. Staszcuk, supra, at 877-878, 883; United 
States v. Braasch, supra, at 151 and n.8. 


The meaning of “under color of official right” in 
Hol 5s Act prosecutions has now developed to the point 
where the extortionist is said to act “under color of of- 
ficial right,” even though he :as no de jure or statutory 


power to affect the victim’s business. Rather the central 
inquiry is whether or not, based on the representations 
made by the extortionist, and che facts and circumstances 
surrounding the demand, the purported victim reason- 
ably perceived that a governmental decision would be 
made in a particular manner, and whether that be- 
lief was exploited by the defendant. Thus, in United 
States v. Mazzei, 521 F.2d 639 (8rd Cir.) (en banc), 
cert. denied, 96 S.Ct. 446 (1975), it was held that the 
phrase “color of official right” in the Act proscribes a 
defendant office-holder’s receipt of payments for assuring 
that a governmental decision will be made in a partic- 
ular manner, even though the office-holder had no statu- 
tory or de jure power to make the decision, so long as 
victim “held, and defendant exploited, a reasonat!e be- 
lief that the state’s system so operated that the power in 
fact of the defendant’s office included the effective author- 
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ity to [make the decision].” Mazzei at 643. The Court 
of Appeals focused not on the common law definition of 
extortion, but rather upon the victim’s perception, 2nd 
the exploitation of that perception by the defendant. If 
the requisite reasonable belief exists in the mind of the 
victim, it makes no difference whether the official is ju- 
ridically empowered to act, or simply holds himself out 
as having that power, even if in fact he lacks that power, 
so long as the velief is reasonably based. 


The holdiag in that case is consistent with the find- 
ings of other federal courts which have ruled on the 
meaning of official right under the Hobbs Act. Thus, for 
example, in United States v. Price, 507 F.2d 1349 (4th 
Cir. 1974), the defendant occupied the position of Chair- 
man of the City Council, and he purportedly arranged 
for an expedited issuance of a motel occupancy permit 
despite existing building code violations. The defendant 
represented to the victim that he had the actual power 
and control over the permit issuing process, assuring 

e victim that if he had consulted with him previously 
he would have obviated any delay in obtaining the per- 
mit. The defendant asserted that since the County 
Council Chairman has no de jure power to issue the oc- 
cupancy permit the money was not obtained “under 
color of official right.” The jury was instructed by the 
trial judge that “[{ijt is not necessary [for convictior] 
that you conclude that the defendant could in fact assure 
the issuance of the occupancy permit... The issue... is 
not whether the defendant had the power to withhold 
the permit, but whether it was reasonable for [Scotsman 
to believe] that he...had such power.” Price, supra, 
at 1350. The Court of Appeals held that this was a cor- 
rect instruction of the meaning of extortion and that it 
fu. applied where “the victim’s belief was predicated 
upo.. the appellant’s assertion of de facto power over the 
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issuance of the permit.” Jd.” See, also, United States v. 
Emalfarb, 484 F.2d 787, 789 (7th Cir. ), cert. denied, 414 
U.S. 1064 (1973) ; Cf. United States v. Varlack, 225 F.2d 
665 (2d Cir. 1955). 


In the instant case appellant Marvin Cristenfeld, 
Commissioner of the Board of Elections and Chairman 
of the Nassau Democratic County Committee, held him- 
self out to the victim, Samuel J. Green, as having the 
power to award or :}« ©» award personal service con- 
tracts issued by the D>. “tment of Public Works of Nas- 
sau County. After atte: ding various party functions at 
which officials of the County Department of Public 
Works, the Party, and other architects and engineers 
were present, Green learned that the only way to receive 
new public works contracts in Nassau County was 
through the Chairman of the Democratic Party, Marvin 
Cristenfeld. Thus, in the fall of 1969 Green visited 
Cristenfeld at Party headquarters. Green testified that 
Cristenfeld was familiar with the County work that 
Green had previously obtained, specifically the Massa- 
pequa Park contract, and he also knew that Green had 
contributed to the Party in the past. Cristenfeld ex- 
plicitly stated that new public works contracts for the 
design of two sewage district treatment plans were avail- 
able; that the two sections of this new program had been 
divided into subsections; and that each subsection con- 
stituted a separate contract. He told Green that two 
contracts had not yet been signed; that there was no 
reason why the Green firm could not obtdin them, but 
that in order to do so Green would be obligated to pay 


“1 The Court also ruled, in the alternative, that the conviction 
was supportable under the Section 1951(b) (2) definition of 
extortion of money obtained by fear of economic loss, on which 
the jury was also instructed. 
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a total of $44,000, $20,000 for the first contract and 
$24,000 for the second. Cristenfeld flatly told Green 
that unless the $44,000 payment was made he would 
not receive the contracts. Cristenfeld made it perfectly 
clear that he was in a position to give out the work. 
Of course, after initial payment was made, Green ob- 
tained the two contracts. These assertions, coupled with 
his prior experience in Nassau County, and the communi- 
cations he had with Victor Zelouf, Green’s local agent, 
led Green reasonably to believe these de facto assertions 
of public power. Indeed appellant’s assert.ons that “he” 
had the authority to award contracts are clearer than the 
assertions made by State Senator Mazzei in United States 
Vv. Mazzei, supra, or by Councilman Price in United 
States v. Price, supra, or by Emalfarb in United States 
v. Emalfarb, supra. It is difficult indeed to imagine a 
fact pattern more clearly falling within the ambit of 
extortion under color of official right. 


Appellant suggests, however, that since Green dealt 
with him in his capacity as Chairman of the Nassau 
Democratic County Committee, his posit’ n as Commis- 
sioner of the Board of Elections is not material and that 
the Chairman of the Nassau Democratic County Com- 
mittee is not a public office. While it may be that, 
under ordinary circumstances a party chairman is not 
a public official, it is plain that New York State law 
clothes the party chairmen with governmental authority 
that goes well beyond that of an ordinary party official. 


Under Section 51 of the New York State Election 
Law, the Chairman of the Nassau County Committees 
of the two political parties with the highest number of 
votes in any preceding election—the Demcucratic and Re- 
publican Parties—are empowered by the State to recom- 
mend and certify with the Board of Supervisors two 
persons to be appointed as Commissioner of Elections. 
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If at any time a vacancy occurs in the office, the 
chairmen are required to submit a replacement.” In 

short, the New York Legislature has directly and ex- 

plicitly conferred upon a County Chairman authority 

which makes him a public official As Mr. Justice 
Bernard Meyer observed: “Since in making the nomina- 

tion of a Commissioner under Election Law Section 52 

the . . . County Democratic Chairman participates in a 
governmental function, he is to that extent a public of- 
ficial...” Ahern v. Board of Supervisors of Suffolk ! 
County, 17 Mise. 2d 164, 171 (1959), rev’d. on other . 
grounds, 7 A.D. 2d > ® (1959), affirmed 6 N.Y. 2d 376 

(1959). 


Moreover, under § 30(2) of the New York State 
Election Law, the Legislature has provided that the Com- 
ya missioner of Elections may simultaneously hold only cer- 
, tain designated positions, including his party position. 
The Legislature has thereby sanctioned the custom that 
the Party Chairman can, and usually will, designate him- 

self to be Commissioner of Elections. In short, the two ‘ 

positions are tied together by law and custom. 


Cristenfeld, in this case, was first appointed Com- 
missioner bavk in 1965, when he was Vice-Chairman of 
the Party. He subsequently reappointed himself more 
than once, when he was Chairman of the Party, to the 
nosition of Commissioner. As the Commissioner of the 
Board of Elections, of course, he was paid a substantial 


82 Only recently Mr. Cristenfeld’s successor as Nassau Demo- 
cratic County Committee Chairman, Scanley Harwood, nominated 
himself to succeed Mr. Cristenfeld as a Commissioner of the 
Board of Elections. A challens to the constitutionality of pro- 
cedure, prompted by Mr. Harwood’s nomination, was rejected by 
the New York State Supreme Court, N.Y.L.J., September 3, 1976, 
p. 1, clms. 2-3. 
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public_salary.** Under the law of the Sta o2f New Yor 
both the County Chairman and the Commissioner of the 
Board of Elections are fully empowered to effectuate and 
enforce the entire state election apparatus. The two 
positions are inextricably intertwined, and together, if 
not standing alone, they clearly manifest the necessary 
public office to support a Section 1951 extortion charge 
“under color of official right.” 


In sum, the evidence adduced at trial suggested that 
Cristenfeld held himself out as a powerful public official 
holding de facto control over the allocation of public con- 
tracts, that he was reasonably perceived to have that 
power, and that he wrongfully exploited his power to 
derive payments from those wishing to do business with 
the County. It is difficult indeed to imagine a fact pat- 
tern more clearly falling within the ambit of the Hobbs 
Act than this one. Surely if Congress intended to exer- 
cise its full constitutional power over commerce to pre- 
vent any restrictions on the flow of interstate commerce 
by extortion this exploitation of the allocation of public 
contracts falls within the ambit of the statute’s intent. 


C. Count Two properly charges appellant with the 
wrongful use of the facilities of interstate com- 
merce to promote extortion in violation of New 
York State law, and the evidence amply sup- 
ported the conviction. 


Count Two “barges appellant w.th having used the 
facilities of inte ute commerce, including the mails, to 
facilitate and distribute th proceeds of extortion, in vio- 
lation of the laws of the State of New York. Appellant’s 


‘The salary from the Board of Elections position “support- 
ed” the non-paying Party position, to which appellant devoted the 
majority of his working hours (Tr. 513). 
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argument with respect to Count II is difficult to pinpoint 
with any precision. The argument begins by quoting 
from an opinion of the Court of Appeals for the District 
of Columbia Circuit which quotes extensively from the 
legislative history of Section 1951 and from cases which 
take note of the fact that organized crime activities were 
the principal concern of those who initially proposed the 
legislation which was ultimately enacted (Br. 28-81). 
Appellant then goes on to suggest, quite correctly (1) 
that “a local bribery offense cannot be converted into a 
federal crime merely because of an incidental interstate 
telephone conversacion between the defendant and a fed- 
eral agent” (Br. 31, citing United States v. Archer, 486 
F.2d 670, 681 (2d Cir., 1978), and (2) that commercial 
bribery, a local petty offense, cannot be converted into 
a felonious violation of the Travel Act merely beca se 
of some interstate nexus (Br. 33, citing United States 
v. Brecht, Slip. Op. No. 76-1042, p. 5031 (2d Cir., July 
16, 1976). The citation of these inapposite cases is fol- 
lowed by a brief discussion of the facts, and then, with- 
out any citation of authority, appellant concludes that 
the interstate nexus here “ was insufficient in terms of the 
Travel Act prosecution and conviction entered against 
appellant” (Br. 32). This argument is frivolous. 


84 Appellant also suggests that Count Two, insofar as it 
charges extortion in violation of New York law, is defective be- 
cause as a matter of law Green could not be the victim of an 
extortion plot, being rather the willing payor of a bribe. It 
should be noted that under § 155.10 of the New York penal law, 
the crimes of bi.ve receiving and extortion are not mutually ex- 
clusive, and that it is no defense to a charge of extortion that 
defeidant, by reasoa of the same conduct, also was guilty 2f re- 
ceiving a bribe. The trial judge charged the jury in the instant 
case that unde» “ew York law, as ui.der federal jaw, the crimes 
were not exuius ve, but that the essential fact question was 
whether or not 1° requisite elements of fear and coercion were 
present. (Tr. 1144). See discussion at pp. 41-43, supra. 
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First, the language of Title 18, U.S.C. § 1952 gen- 
erally prohibits, without qualification, interstate travel 
or the use of interstate facilities to promote, manage, 
establish or carry on or facilitate extortion in violation 
of the laws of the State. And, as Judge Friendly ob- 
served, in United States v. Archer, supra, at 680: 
“{I]t would go beyond the ~roper exercise of judicial 
power for courts to con” ; the Travel Act to its 
title . . . or even the prec purpose stated to Congress 
by the Attorney General.” See, also United States v. 
Garramone, 380 F. Supp. 590, 592 (D.C. Pa., 1974), af- 
firmed, 506 F.2d. 1050 (3rd Cir. 1974), cert. denied, 
—U.S.— (1975). Accordingly, Section 1952 has been 
repeatedly applied to corruption of local public officials 
where the interstate travel aspects of the enterprise are 
neither marginal nor unforseen, even where no organized 
crime connection has been shown. See, e.g. United Stutes 
v. Kahn, supra; United States v. Hathaway, supra; 
United States v. DeSapio, 485 F.2d 272 (2d Cir. 1970), 
cert. denied, 402 U.S. 999 (1971). 


Second, here, in contrast to the United States v. 
Archer, supra, upon which appellant relies, and in which 
the only interstate communication was a contrived tele- 
phone call to a federal agent, the record shows that ap- 
pellant knowingly and deliberately used interstate facil- 
ities to establish and carry on extortion. Green initially 
traveled to New York from Pennsylvania to meet Cris- 
tenfeld in the fall of 1969. At that time Cristenfeld 
demanded a cash payment of $44,000. The evidence 
shows that Cristenfeld was aware that Green had trav- 
eled from Pennsylvania and that the money he demanded 
had to be generated from Green’s Pennsylvania business 
headquarters. Upon agreeing to make the payments, 
Green traveled from Pennsylvania to New York on four 
successive occasions, and made four successive cash pay- 
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ments to Cristenfeld. Cristenfeld never traveled to Penn- 
sylvania, bic it is clear that he knowingly caused Green 
to travel to New York in order to make the cash pay- 
ments. The cash payments, which appellant required 
to be made to him personally, were an essential part of 
the extortionate demand. See United States v. Hatha- 
way, supra. 


In addition to the travel between Pennsylvania and 
New York, however, the interstate nexus is amply de- 
monstrated by the use of telephones and the mail. After 
Green met with Cristenfeld on the second occasion and 
made a cash payment to him, he asked Cristenfeld if 
there might be some other method to meet the commit- 
ment. On March 3, 1970 Cristenfeld, in New York, 
phoned Green, in Pennsylvania, and instructed him to 
make payments to Harry Peltz, Jr., an attorney in New 
York, at the rate of $500.00 a month. Cristenfeld gave 
Green the address of Peltz in New York, and told him 
that these payments would be credited against the under- 
lying demand of $44,000. Thereafter, each month for 
the next three years Green Engineering in Pittsburgh 
mailed payments to Harry Peltz, Jr. in New York. In 
June, 1970, appellant again telephoned Green, and in- 
structed him to place still another person, Olga Mrozack, 
appellant’s personal secretary, on the payroll, telling 
Green to pay her $50.00 a week. Cristenfeld advised 
Green that these payments would likewise, be credited 
against the underlying $44,000 demand. Thereafter, on 
a bi-weekly basis for the next three years Green Engi- 
neering mziled payments totalling roughly $6,000 to 
Olga Mrozack in New York. There was never any doubt 
that these pay nents were meant to apply directly to the 
underlying $44,000 “commitment” and, indeed, they to- 
talled payments in excess of $20,000, roughly half of the 
total underlying demand. 
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In sum, the use of the mails, the telephone and travel 
by Green between New York and Peunsylvania were 
both central and necessary to the operation of Cristen- 
feld’s unlawful scheme, and as such, are quite plainly 
within the activities proscribed by the Travel Act. See, 
United States v. Hathaway, supra; United States v. 
Kahn, supra.” 


CONCLUSION 
The judgment of conviction should be affirmed. 
Dated: September 8, 1976. 
Respectfully submitted, 


DAVID G. TRAGER, 
United States Attorney, 
Eastern Disirict of New York. 


EDWARD R. KORMAN, 
Chief Assistant United States Attorney, 
KENNETH J. KAPLAN, 
ROBERT F. KATZBERG, 
STANLEY MARCUS, 
Assistant United States Attorneys, 
of Counsel. 


35 United States v. Brecht, supra, cited by the appellant, held 
that commercial bribery, a petty offense under New York law, was 
not transformed into a violation of Section 1952 merely because 
of an interstate connection. The case is hardly apposite here, 
nor does it support the proposition that an organized crime con- 
nection is an essential element of an offense under Section 1952. 
And, indeed, in footnote 10, in Brecht, ignored by the appel- 
lant, the Court held that the same evidence could suffice to justify 
a finding that Brecht used interstate facilities to promote larceny 
by extortio:: in violation of Section 1952. (Slip Op. at 5040). 
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